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emphasizes that SHPO is to utilize the original list of owners obtained from the
county. We conclude that SHPO may use the original list and only adjust it

based on certified statements of ownership.

Conclusion

The required calculus under the federal rules may prove to be a complicated one. The
number of properties within a nominated district will rarely equal the number of private property
owners. A single property may have more than one owner. A single individual, partnership, or
corporation may own multiple private properties within a nominated district. The federal
regulations place importance not on how many properties are located within the nominated
district boundary, but on how many property owners there are and of that number, how many are
private property owners. As discussed in this memorandum, we have not found instances where
the federal rules and guidance are inconsistent with Oregon property law; therefore, we advise
SHPO that it may and should utilize the NRHP Annotated Guidance and the November 17, 2017

Guidance as it processes national historic district nominations.
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United States Department of the Intenior

NATIONAL PARK SERVICE
1849 C Street, N'W.
Washington, D.C. 20240

NOV 15 207

H34(7228)

Mr. lan P. Johnson

Associate Deputy State Historic Preservation Officer
Oregon State Historic Preservation Office

Oregon Parks and Recreation Department

725 Summer Street, NE, Suite C

Salem, OR 97301

Subject: Fastmoreland Historic District National Register Nomination

Dear Mr. Johnson:

This letter will serve as a follow-up to our recent phone discussion in which you requested advice from
the Keeper as to how the Oregon State Historic Preservation Officer (ORSHPO) should proceed in order
to complete its processing and resubmission of the historic district nomination noted above.

In this regard, please note the following:

1) Pursuant to the provisions of 36CFR§60.6{r), the nomination was not “disapproved for listing in
the National Register” by the Keeper; rather, it was “returned for correction and resubmission
for listing in the National Register;”

2) Based on the statement provided by Deputy ORSHPO Christine Curran on a continuation sheet
dated May 15, 2017, which was included with the nomination as originally submitted to the
Keeper, we concluded that the requirements of 36CFR§60.6(c){1) had not been fully satisfied--
processing of the nomination at the state level was procedurally deficient in that the ORSHPO
had not adequately ascertained “whether a majority of owners of private property” [within the
proposed district] have objected to the listing [see 36CFR§60.6(g)}; and

3) No other technical or professional inadequacies were found in the nomination as submitted.
Given that the reason for returning the nomination had to do solely with the procedural error identified
above, the balance of these comments will focus on how that error can be corrected prior to

resubmitting the nomination to this office for final processing.

There are three key aspects involved in determining whether, pursuant to 36CFR§60.6(g}, a majority of
private property owners object to a proposed National Register listing:
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1) identifying who the property owners are;
2) determining which owners are private or public; and
3} calculating whether a majority of private owners has objected to the listing.

As defined in 36CFR§60.3(k), “The term owner or owners means those individuals, partnerships,
corporations, or public agencies holding fee simple titie to the property. Owner or owners does not
include individuals, partnerships, corporations, or public agencies holding easements or jess than fee
interests {(including leaseholds) of any nature.”

With respect to the above definition, please note that the terms “fee simple” and “fee” are used as
commonly abbreviated forms of the term “fee simple absolute.” Please also remember that exactly
what does/does not constitute a fee simple interest in real property, while grounded in common law, is
sometimes more specifically defined by the law(s) of the state in which the property is located. If you
have any specific questions regarding whether or not an individual or private entity holds a fee simple
interest in a property in this historic district pursuant to Oregon state law, we strongly recommend you
refer that question to your agency’s authorized legal counsel.

It is our understanding that the ORSHPO compiled a list of owners obtained from the Multnomah
County Tax Rolls in accordance with the provisions of 36CFR§60.6(c). The primary purpose for compiling
such a list of owners is to ensure compliance with the notification requirements of this subsection when
50 or fewer property owners are involved. Because the proposed Eastmoreland Historic District
includes more than 50 property owners, individual notifications as specified 36CFR§60.6(c) were not
required. Rather, in accordance with the provisions of 36CFR§60.6(d), proper notification consisted of
the ORSHPO publishing an appropriate “general notice to property owners regarding the State’s intent
to nominate” the proposed Eastmaoreland Historic District in the Oregonian, a general-circulation
newspaper in this part of Oregon.

While individual owner natification was not required, the original list of owners compiled by the
ORSHPO in accordance with the provisions of 36CFR60.6(c) and 36CFR60.6{g) served as a basis for
identifying fee simple owners of properties within the proposed district. The list also enabled the
ORSHPQ to distinguish between private and public owners, and laid the groundwork necessary for the
ORSHPO to “ascertain whether a majority of owners of private property have objected” to listing the
proposed district, as required by 36CFR§60.6(g). That said, this regulation subsection further states: “If
an owner [as defined in 36 CFR 60.3(k)] whose name did not appear on the list certifies in a written
notarized statement that the party is the sole or partial owner of a nominated private property, such
owner shall be counted by the State Historic Preservation Officer in determining whether a majority of
owners has objected.”

In order to “correct” the nomination and resubmit it to my office for further consideration, we therefore
suggest that the ORSHPO proceed as follows:

Step 1:

(a) Carefully review the griginal list of owners the ORSHPO obtained from the Multnomah
County Tax Rolls within 90 days prior to the notification of the State’s intent to nominate
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the Eastmoreland Historic District for listing in the National Register pursuant to the
provisions of 36CFR§60.6(c)&{d);

(b) Determine which properties on the list are held by public and which are held by private
owners; :

(c) Calculate the total number of private owners;

{d} Calculate the number of private owners who have filed an objection to listing in accordance
with the requirements specified in 36CFR§60.6(g);

(e) Identify any private owners {if any) who have withdrawn an objection previously filed under
(d) above and adjust the figure in {d) above accordingly;

(f) Calculate i) the total number of private-property owners arrived at via this Step; and ii) the
total number of objecting private property owners via this Step;

{(g) Proceed to Step 2 beiow.

Step 2:

{a) Carefully review and calculate the number of private owners whose names did not appear
on the original list of property owners referred to in Step 1{a) but who submitted objections
to the ORSHPO in accordance with the requirements of 36CFR§60.6(g);

(b} Identify any of these private owners who have withdrawn an objection previously filed
under Step 2({a), and adjust the figure in Step 2{a) accordingly;

(¢} Account for any new objections or removals of objections known to have resulted from
transfers of property ownership after the original owner’s list described in Step 1{a) was
finalized;

(d} Calculate the total number of private property owner objections arrived at following the
completion of Steps 2(b) and 2(c}); ' ‘

(e} Proceed to Step 3.

Step 3.

(a) Add the total number of private-property owner objections calculated for Step 1(f) and Step
2(a); |

(b) Add the total humber of property owners identified in the original list described in Step 1{a),
and the total number of additional property owners identified in
Step 2{a});

Page 3 of 4
Exhibit 3

Page 24
Attachment A



Brian Sheets
Exhibit 3
Page 24


{c) Compare the total number of private-property objections arrived at in Step 3(a) above, with
the total number of private property owners calculated in Step 3(b) to determine if 50% of
the private owners object to the listing;

{(d) Based on these calculations, upon resubmitting the nomination to the Keeper, indicate in
your transmittal letter if more than 50% of the total property owners have or have not filed
standing objections to listing the proposed district in accordance with the provisions of
36CFR§B0.6(g). In this regard, please remember that 36CFR§60.6(g) also specifies that: “Each
owner of private property in the district has one vote regardless of how many properties or
what part of one property that party owns and regardless of whether the property
contributes to the significance of the district.”

As you know, if more than 50% of the private owners object, the property cannot be listed in the
National Register. Instead, the Keeper shall review the nomination and make a determination of
eligibility within 45 days of receipt, unless an appeal is filed pursuant to 36CFR§60.12(a), in which case
the Keeper may extend the 45-day review period by an additional 30 days beyond the date of the appeal
in accordance with the provisions of 36CFR§60.12(a) and 36CFR§60.6(t).

In closing, please note that this office recognizes that the calculation of total number private owner
objections received by the ORSHPO may fluctuate somewhat between the date of this letter and the
date the nomination is resubmitted to our office. For this reason, we ask that your office provide us
with a “count” that is as contemporaneous as possible to the day your office resubmits the nomination.
We also ask that you promptly forward—-addressed to the attention of Lisa Deline of my staff--any
additional objections or cbjection withdrawals that the ORSHPO receives afterthe nomination has been
resubmitted.

We hope that these comments prove helpful, and thank you for the opportunity to provide further
assistance on this issue, If you have any additional questions regarding the processing of this
nomination, please contact National Register program historian Lisa Deline at 202-354-2239,

Sincerely, )
- P P / J—
< = D N //‘"\(

J. Paul Loether
Chief, National Register/National Historic Landmarks and
Keeper of the National Register

cc: Lisa Deline, Historian, National Park Service
Christine Curran, Oregon Deputy State Historic Preservation Officer
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- Upited States Department of the Interior

NATIONAL PARK SERVICE
1849 C Socer, NNW.
Washingron, D.C. 20240

IN REPLY REFER TO:

H32(2280) o AN 1 2003

M. Michagl Carrier

State Historic Preservation Officer

Oregon State Parks & Recreation Department
1115 Commercial Street, NE

Salem, Oregon 97301

Dear Mr. Carnier:

This letter responds to your correspondence of November 4, 2002, regerding the owner

notification procedures for nominations to the National Register of Historic Places. We
apologize for the delay in our response. ‘

In your letter you outlined a series of questions concerning the treatnent of various owners and
ownership categorics with regard to the notification and objection processes required under 36
CFR Part 60. In an effort to reply 1o these questions we have consulted directly with our

* Solicitor’s office for clarification. The result of that consultation is outlined below. We note
that the Tesponses provided are conceptual in nature and ynay not necessarily apply to the factual
circumstances of a particular nomination of a property. Additionally, we did not research
Oregon state laws in providing these responses. ’

Q1. If 2 busband and wife aren’t both listed on the deed, then only the one listed
gets the opportunity to object, correct? Does it matter whether they are tenants in
common, or jomt tenants? ‘ .o

Response. Generally, undexr state law, only the indjvidual listed on the deed is considered to be
the owner of a property. The individual listed on the deed wonld thus be considered the owner
of a property for purposes of objecting to a National Register nomination. If a spouse is not
Jisted in a deed, them the spouses generally are not considered to be tenants in common or joint
tenants. In dealing with any particular nomination, or issue of ownership, the SHPO should refer
to the National Register regulations found at 36 CFR 60.6. '

Q2. Ifiris a trust, such as a family trust, does the trust count as a single entity?
Is a trustee the only party that counts? What if the trustee is listed as a trustee for
multiple trusts?” What if the trustee, as an individual, owns other properties in the
district? In the case of a trust, do both the trusts and the trustees get an

 opportunity to object? For example, if the T ohn Doe Trust with John Doe as
Trustee owning 50% objects, and John Doe owning 50% objects, is this two
opportunities to object or one?

Response. Generally, under state Jaw, a trust is considered to be a single legal entity. The trust,

not the trustees or beneficiaries, would thus be considercd the owner of a property for purposes
of objecting to a National Register nomination. Ifthe laws in a particular state provide
differently, then those laws would have to be reviewed in conjunction with the circumstances of
a particular nomination. :
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Q3. Ifthe progcxty 1s owned by a corporation, does the corporation count as just
one no matter how many people ate owners of the corporation?

Response. Generally, under state law, a corporation 15 considered to be a single legal entity.
The corporation, not the shareholders who own stock in the company, would thus be considered
to be the owner of a property for putposes of objecting to a2 National Register nomination.

Q4. Do Limited Lisbility Corporations (LLC) count as separate entities just as
standard corporations? Or is there a different status accorded LLCs?

/
Response, Limnited Liability Corporations are treated the same as corporations.

Q5. If a property is owned by a regular partnership, do the partners count or does
just the partnership? If the partners count and they own additional tax lots do
they get addirional opportunities to object?

Response. Generally, under state law, a artnership js considered to be: a single legal entity. The
partnership, not the partgers, would thus be considered the owner of a property for purposes of
objecting to a National Register nomination. If the Jaws in a particular state provide differently,
then those laws would have to be reviewed in conjunction with the circumstances of a particular
nomination. »

Q6. Ifit is a limited partnership (1.TD), does the partnership count as on, or

does the general partner count as one? Does each of the pariners count? What if

the general or another partner owns other properties either solely or in other

partnerships, trusts, etc. in the district?
Response. Generally, under state law, a limifed partnershi is considered to be a single legal
entity. The limited parmership, not the general and limited partners, would thus be considered to
be one owner of a property for purposes of objecting to a National Fegister nomination.

Q7. If the property is owned by an entity, such as a trust or corporation, and “et
al”,will the entity count as one and each of the “et als” count separately? If there
are et als, is this counted as one for all of the et als, or are they counte
separately? (Ifit is john dog et al, docs john doe counts as one and cach of the
listed et als count as one or do all of the et als combine to count as one.)

Response. For purposes of notification and initial counting of owners, if the land recordation or
tax records identify ownership with the term “et al,” it may signal the need for the State to
farther investigate the ownership of the property by referrug to other official land records. In
dealing with any particular nomination ot issue of owpership, the SHFO should refet to the
National Register regulations found at 36 CFR 60.6.

If you have questions or concerns regarding this letter, please contact Paul Lusignan of the
National Register staff at 202/354-2229. .

Sihcercly.‘ :
"Caro] D. Shuil -

Chief, National Historic Landmark Survey and
Koeper, National Register of Historic Places
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